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Federal Election Commission

Office of Complaints Examination and Legal Administration
Attn: Mary Bceth deBeau, Paralegal

999 E Street, NW
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Re:  MUR 7206 - Response on behalf of McMullin for President Commiffge, Inc..
Jeffrey Carson, Treasurer, to the Complaint Filed by Robert Breeze
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Dear Ms. deBeau:

On behalf of McMullin for President Committee, Inc. (“Committee™), Jeffrey Carson,
Treasurer, 1 hereby resPond to the Complaint in MUR 7206, filed by Mr. Robert Brecze. The
Complaint alleges KSL' and Deseret News (“media outlets™) made unreported contributions and
expenditures on behalf of the Committee through “fake news” coverage disproportionate to the
coverage of other “independent and small party candidates.” Complaint at 1. As explained
herein, the challenged coverage was legitimate press activity over which the Federal Election
Commiission (“Commission™) lacks jurisdiction. Even assuming, arguendo, jurisdiction exists
over this matter, I respectfully urge dismissal of this conjecture through the Commission’s
prosccutorial discretion. Heckler v. Chaney, 470 U.S. 821, 831-32 (1985).

| Factual Background

Evan McMullin ran as a presidential candidate in the 2016 General Election. In relevant
part, he was born in Utah, graduated college in Utah, had his strongest base of support in Utah,
and headquartered his campaign in Utah (as well as Washington D.C.). His campaign gamered
national media attention and significant attention in Utah, including from the media outlets.

Among 66 Utah polls, McMullin was the only candidaie to ever lead in the state polls
aside from the two major party candidates. See FiveThirthyEight.com, Who Will Win Utah?
https://projects.fivethirtyeight.com/2016-election-forecast/utab/ (last visited Jan. 8, 2017). He
ultimately received 21.54% of the popular vote in Utah, the highest vote recipient after the two
major party candidates. By comparison, the next two highest vote recipients, Gary Johnson and

! The Utah Division of Corporations and Commercial Code’s business search reflccts multiple . -
active radio and television broadcast entities with “KSL” in their names. The analysis herein
applies with equal force to all of these entities, as they appear to share management.
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Jill Stein, received 3.5% and 0.83%, respectively. See Utah Lt. Govermor’s Office, Utah Election
Preliminary Results, https:/electionresults.utah.gov/elections/ federal (last visited Jan. 8, 2017).

Il Press Exemption Precludes Jurisdiction Over Claims

The Commission lacks jurisdiction over thc Complaint’s allegations because the media
outlcts’ editorial decisions fall within the “press exemption” (also referred to as the “media
exemption”). As such, the Commission should dismiss this Complaint for lack of jurisdiction.

The Federal Election Campaign Act of 1971, as amended (“Act™), regulates contributions

. and expenditures, and the reporting thereof. Under the Commission’s rules, any broadcasting

station or newspaper’s costs incurred in covering or carrying a news story, commentary, or
editorial do not constitute contributions or expenditures unless the media outlet is owned or
controlled by any political party, political committee, or candidate. 11 C.F.R. §§ 100.73, 100.32.
This press cxemption is based on the First Amendment’s foundational Free Press Clause, which
protccts the press’s right to comiment on political matters. Indeed, the press exemption is so
robust that even allegations of coordination—otherwise a hallmark for contribution and
expenditure reporting—"‘are of no import when applying the press exemption.” MURs 5540 &
5545 (CBS, Kerry/Edwards 2004), Statement of Reasons of Vice Chairman Michael Toner,
Commissioners David Mason and Bradley Smith at 3. (Attachinent 1) “It is not for [the
Commission] to determine what is a ‘legitimate ncws story’ when considering the press
exemption. Id. at 2.

The Commission’s investigation and enforcement against press entities may proceed only
after determining that the exemplion does not apply to the challenged activity. MUR 6952 (Fox
News Network, LLC), Statement of Reasons of Chairman Maithcw Pcterscn, Commissioners
Caroline Hunter and Lee Goodman at 7. (Attachment 2) The determination involves a two-step

inquiry:

(1) Is the press entity owned or opcrated by a political party, political commiitee, or
candidate; and

(2) Is the organization operating as a press entity in taking the action complained of?

ld. (citing Fed. Election Com. v. Phillips Pub., Inc., 517 F. Supp. 1308, 1313 (D.D.C. 1681) and
Reader’s Digest Asso. v. Fed. Election Com., 509 F. Supp. 1214, 1214 (S.D.N.Y. 1981)).

With respect to the-first question, the Complaint neither provides facts nor even asserts
that the media outlets arc owned or operated by entities not entitled to the press exemption.
Rather, the Complaint focuses on the latter question. It alleges that the coverage of IVicMullin
“does not constitute a bona fide news story” because the media outlets’ management promoted
McMullin out of opposition to another candidate, not due to newsworthiness. Complaint at 2.
Mr. Breeze props up his allegations with ad hominem attacks and internet search results about
coverage for Johnson and Stein. /d.
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As to the second question, the media outlets acted as press entities in determining the
most fitting balance of coverage among McMullin and other non-major party candidates for their
particular audiences. “The choice of material to go into a newspapcr, and the decisions made as
to limitations on the size and content of the paper, and trcatment of public issues and public
officials—whether fair or unfair—constitute the exercise of editorial control and judgment.”
Miami Herald Pub. Co. v. Tornillo, 418 U.S. 241, 256 (1974); see¢ also Columbia Broad. Sys. v.
Democratic Nat'l Cmte, 412 U.S. 94, 117 (1973). Moreover, to the extent—if any—that media
outlets management favored a particular candidate, “the press exemption applies regardless of
whether the news story, commentary, or editorial contains express advocacy. Media entitics
routinely endorse candidates, and the media exemption protects their right io do so.” Fed.
Election Comm’n., Intemet Communications, 71 Fed. Reg. 18,589, 18,609 (Apr. 12, 2006).

Thus, the press exempiion leaves the Commission without jurisdiction over this matter.

111.  Prosecutorial Discretion Disfavors Further Investigation

While the Commission cannot reach the substantive allegations of the Complaint without
jurisdiction as explaincd above. the Commission’s own criteria for exercising prosecutorial
discretion would weigh against further investigation here.

The criteria include:,

(1) the gravity of the alleged violation, taking into account both the type of activity
and the amount in violation; (2) the apparent impact the alleged violation may have
had on the electoral process; (3) the complexity of the legal issues raised in the
mattcr; and (4) rccent trends in potential violations and other developments in law.

In a comparable matter involving a complaint that two newspapers published articles
supporting one candidatc and refused to cover and inierview the opposing candidate, the
Commission’s Acting Gencral Counsel found the maticr a low priority under these criteria and
recommended dismissal. The Commission unanimously agrced. MUR 6901 (Buck for
Colorado), Certification. (Attachment 3)

With respect to Mr. Erecze’s Complaint, the press exemption is clearly applicable and
presents no grave issuc. Morcover, the Complaint does not assert that the media outlets’
coverage had any specific impact on the electoral process. To the extent such coverage could
have had any impact, it did not sway the ultimate outcome in favor of McMullin or to the
detriment of the allegedly opposed candidate. Expending further resources investigating this
matter would be fruitless.
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Thank you in advance for your consideration of this matter. If you have any questions, please
contact me by telephone at (650) 243-1088 or by email at jeff@evoltconsulting.com.

Attachments

Kind xsgards,

S

N A

Jeffrey Carson, Treasurer

McMullin for President Committee, Inc.
PO Box 41387

Arlington, VA 22204
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YERIFICATION

Jeffrcy Carson, first being duly sworn, states that he is the Treasurer of the McMullin for
President Committee, Inc., and that the facts recited in the foregoing letter addressed to Mary

Beth deBeau, Paralegal, Federal Election Commission, are true and correct according to his best

ey

Jeffrey Carson

knowledge, information, and belief.

State of \1ch AN

1
County of - A& ) w )/""’"
Subscribed and swom to before me this Z J day of ! @4 ,20)7.

d

Notary Public

My Commission expires: MQZLZ/

[seal] - JUAK C. LD
-t NOTARY PUBLIC
COMMONWEALTH OF VIRGINIA
MY COMMISSION EXFIRES OCT. 31,2097
COMMISSION # 31 1031
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& ATTACHMENT1 = @
FEDERAL ELECTION COMMISSION leNSWEUE :
WASHINGTON, DC 20463 : ' i

BEFORE THE FEDERAL ELECTION COMMISSION .

In the Matter of ).
)
CBS Broadcasting, Inc. )
Kerry-Edwards 2004, inc., and ) MURSs 5540 & 5545
Robert Farmer, in his official )
Capacity as Treasurer )
- )

STATEMENRT OF REASGNS OF VICE CHAIRMAN MICE AEL E. TONER AND
COM]_WISSIONERS DAVID M. MASCN AND BRADLEY A. SMITH

On June 7, 2005, by a vote of 5-0 the Commission accepted the Office of Geaeral
Counsel’s (“OGC™) recommendation to find no reason to believe that CBS Broadcasting,
Inc., Keny-Edwards 2054, inc. {“Campuign™), and Robert Fanney, in his official cepecity
as Treasurey, and the remaining vespondents violated the Fzudzral Election Camipaign Act
of 1971, as amended (“FECA” or “Act”) in connection with the September 8, 2004
broadcast of 60 Minutes VVednesday (“Broadcast”}. We voted to find no reasoa to
believe in these matters because, even if the allegations in the complaint ave true, the
activities in question are protected by the Act’s media exemption and require the
complaints (o be dismissed. ' :

Analysiv and Conclusions

These matters avosz out of complaints filed by the Center for Individual Freedom
{"Comiplainant”) alteging that the broadcast of a 60 Mimtes Wednesday news story about
President Bush’s T'exas Air National Guard Service was a prohibited clectioneering
communication under 2 U.S.C. § 434(1}, that the: elestiensering communication was
coordinated with the Kerry-Edwards campaign and was therefore a prohibited corporate
contributicni wader 2 U.S.C. § 441b{a) and (), {hai tne electioneering communication
should have been repoited by CBS as a contribution and the Kerry-Kdwards campaign us
an expenditure under 2 U.8.C. § 434(f), and thiat the broadcust constituted an independent
expenditurg and a prohibited corporais coutribution. Both complairits alleged that the
broadcast was not entitied to the press exenytion found at § 43 1{5)(B)(i) becuuse C35
failed to thoroughly verify its ievrs sources and improperly souidinsted with the Keyvy-
Edwards campaign, and the breadeust did not fit the definition of a news story, -
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' commentary, or editorial under 11 CFR §100.73 becavse it expressly advocated the

defeat of President Bush.

FECA prohibits corporations from making contributions or expenditures from

‘their general treasury funds in connection. with any election of any candidate for federal .

office. 2 U.S.C. § 441b. Notwiihstanding tais prohibition, FECA’s media exemption
excludes fitom the definition of expenditure “any cost incurred in covering or carrying a
news story, commentary, or editorial by any broadcasting station, newspaper, magazine
or other periodical publication.” 2 U.8.C. § $31{(9}(B)(i). See also 11 C.F.R. §§ 100.73
and 100.132. Additioaally, any coramunication “appsating in a news story, commema.'y,
or editorial distribuied though the fcilities cf any broadcast station™ is excluded from the
definition of an clectioneeving coramnication. 2 U.S.C. § 434(H)(3)(8).

Federal courts, whea consideriag whetiier an entily is within the Act’s media
exemption, have held that several faciors must be preseat: the entity engaged in the
activity must be 2 press entity; e press entity imust zot be owned or controlled by 4
political party or caudidate; and tke press entity must be acting &s 2 press entity in
conducting the activity at issue (i.e., the entity must be actmg within its !egmma\e press
function). See Reader’s Digest Ass'n v. Fed, Eicction Comm i, 509 I, Supp. 1210, 1215
(S.D.NY. 1981), Fed. Election Comnis'n v. Phillips Publ’g, inc., 517 F. Supp. 1308,

1312-12 (D.D.C. 1981).

In the present case, the complaint alieged that CBS and the Kemry-Edwazds
campaign had been in coatact a few days before the Lroadeast aired, and that
representatives of CBS News arvanged a meeiing between the key source of the siory and
a representative of the Kerry-Edwards campaign. Complaint at 4. The complaint also
alleged that because “the broadcast segment Jacked all of the hallmarks of a legitimate

‘news stery’ and responsibie jowrnalism,” the press enemptmn ehouid not apply.
Cornplaint at 10.

It is not for this aguncy to determine whatis a “’c.gx imate news story” or who isa
responsibie juum.ms‘ " dntevicwing the alu.gal onis i tht,ua conzplaiats, the

Cumrmss:on s inquiry is fniited to determiiing whetiier a1 “piress eotity changed with a
violation is owrnied or controlled by a party or candidate and whether the distribution
complained of was of the type exempied by the statute...No inquiry may be addressed to
sources of infermatioa, rasearch, motivation, connection with the (,umpa:gn, efe. Indecd
all such investigation is permancnily bared by the statute uuless it is shown that the press
examption is not applicable.” Reuder's Digest, 589 F. Supp. at 1214-15. See clso MUR
3§24 Walter . Shapire (concluding that vro-Bush/Quayle broadeust by Rush Limbaugh
fell within the media exemption ¢vei though the bioadcast was arguably biased).

The iditial inquitics as o wheiter CBE is owied or contvoilzd by a party or a
candidate and whethe: die airing of tve 60 Miiues Wednesday troadeast was svithin the
press excraption require e furtter favesti gm‘i-m. CBS is not owied by a politicat parly,
committec or candidate and iy 2a thy busivess of dissuminating rews stories, cemmentary,

"and editorials to the public. First General Counsel’s Report at 5. Addluonally. 60
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Minutes is one of CBS’s rzgularly scheduled programs and the Br - dcast appeared on a
regularly scheduled 60 Aii:iutes program. Id. Also significant is tise fact that the
Broadcast appeared to be similar in form and was distributed in the same manner as other
60 Minutes news stories. Id. at 6. Contra Fed. Election Comm 'n v. Massachuseits
Citizens for Life, 479 U.S. 238, 250 (1986) (noting that the publication at issue was not
“comparable to any single issue of the newsietter [since] it was not oublished thirough the
facilities of the regular newsletter. .. was not disiributed to the nevisletter’s regular
audience. .. [and did not have a] voluae and issue number identifying it as one in a
continuing series of issues™).

Allegations of courdination ae of no irmport when applyinyg the press exeinption.
What & press entity says in broadcasts, newis stories and editorials iy absolutely protected

under the press excmpticn, reganlleys of whether any activities occurred that might
otherwise constitute cuordination under Commission regulations.

For &li the foregoing veasens, we vated in favor of the: General Counsel’s
recominendation o ind no reason to believe and close the filss,

July i1, 2005

/] e Ten

Michagl E. Toner, Vice Chairman

Jenf %7 P g

avid M Mason Comntissioner
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ATTACHMENT 2

FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20462

BEFORE THE FEDERAL ELECTION COMMISSION

In the Maiter of )
) MUR 6952
Fox News Network, LLC )
STATEMENT GF REASONS OF

CHAIRMAN MATTHEW 8. PETERSEN AND
COMMISSIONERS CAROLINE C. HUNTER ARD LEE E. GOODMAN

In May of 2015, Fox News Network, LLC (“Fox News™), announced that it would host a
debate on August 6, 2015, featuring Fepuhlican zandidates seeking their party’s presidential
nomination. As the sumzagr of 2015 unfolded, a lerge field of more thian a dozen diverse
Republican candidztes garaeved signifivant public interest. To give the American people an
opportunity to hear from as many candidates as was practical, Fox News decided to sponsor two
debates rather than on2. Cne debate would feature the top ten polling candidates and for the
second, the so-called “undercard cabete.” Fox News nltimately chose to invite any candidate
who was merely identified as a cardidate in natidna! polls, without requiring minimum poll
numhers. Invitations base? on theze citeria reaulted in two debates {eaturing a total of seventeen
candidates.

Astonishingly, the DMfice of General Counsel concluded that Fox News made a
prohibited corporate contribution to the candidates in violation of the Federal Election Campaign
Act, as amended (the “Act™), by opening participation in its debates to a broader set of
candidates than it initially-contemplated.! Two of our fellow commissioncrs agreed. They also
agreed with the Office of Genera! Counsel’s recommendation that thc Commission should
penalize Fox Nevs, while the remaining-commnissioner agreed that Fox Newss was subject to
regulation but veted to disraiss the mistrer in an cxercise of “discretion.™ Both of these:
alternatives, hovwiever, presume that the Commission may punish 2 press entity based on who it
chooses to quastion in s debat: and how it questions tham.

This matier thus forces the Commisgion to confront a legal izsus it has carefully avoided
for 35 years. Thzt is, we must now reconcile the core freedom of the piast under the First
Amendment {0 the Constitution, as well'as the Act’s corresponding jurisdictional limitation. upon
the Commission, with the Commission’s assertion of the power to dictate whom press entities

! Sez First General Counsel’s Repart 2t & (rezommending that the Commission find rzason to blieve Fox

News violated 52'U.S.C. § 301 18(a)); Amendad Certification § ) (May 24, 2016) (Commissioners Rave/ and
Walther voted to find reason to belicve Fox News vioiated 52 U.8.C. § 30118(a) und approve the factuzl and lsgai
analysis proposed by the Otfics of Genorul Counszt); Amended Certification § 2 (May 24, 2016) (Commissivsar
Weintraub voted to dismiss this matter as an exercise of prosecutorial discretion).

2 Amended Certification § | (May 24, Z018) (Commissioners Ravel and Walther voted to authorize

conciliation on the terms propnsed by the Office of General Counsel); Amended Centification § 2 (May 24, 2016)
(Commissionar Weintranb voted tu disnrias this matier as an sixersise of prosscutorinl discretion).
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MUR 6952 (Fox News Network, LLC)
Statement of Reasons
Page 2 of 16

invite to candidate debates they host, moderate, and televise, and how they conduct those
debates. :

Only once in its history has the Commission threatened a press entity for hosting a
candidate debate. In 1980, the Commissicn informed the Nashua Telegraph that it found reason
10 believe the.newspaper was about to make a corporate contribution by hosting a debate three
days later and that the Commission had authorized its counsel to seck an injunction to stop that
debate.® As a result, then-candidate Ronald Reagan's campaign committee paid for the debate.
When the-moderstor tiied to-cut off Reagan’s mrronhc'\e Rzagan famously refused by saying
to great effect and applause, “T arh paying for this microphone. s

But soon after that incident, tvo seminal court decisions in the early 1980’s explicated
press rights® and the F“deral Comraunications Commission determined that hosting candidate
deba'es is news coverage.® Since then, the Commission has not asserted that press entities
violated the Act by hasting candidate dehetes, much less threatcned to punish a press entity for
doing so. Indeed, the issue was seemingly resolved in 2002, when a hipartisan majority of
commissioners announced that & press antity’s spensorship of 2 c'md;dr'r dcbate was
categorically 2 press fimetion that could not be reguleied by the Corzmission,’

Nevertheless, in 2 drastic tum, several of our colleagues and the Office of General
Counsel would have this agency reguiate and punish newsroom decisions as a matter of
campaign finance regulatici in defiance of the Constitution and the plain jerter of the Act. Our
colleagues’ position, end that of the Office of General Counsel, is al! the more baffling because
Fox News chose to let every candidate who was the subject of national polls into its debates
instead of limiting she fizld 1o a favored subset-—for a total of sevantuen participantst--
precluding any detesteiination that it favorad a select few and thereby made a prohibited
corporate contribution.

The Iast time this issue was presented, cver two years agn, our colleagues voted against
recognizing, the press exempticn, but argued they were merely disposing of the matter on a

3 Sze Ltr. to Telegraph Publishing Company (Feb. 20, 1980), MURs 1167, 1168, 1170 (Nashua Telegraph)
(informing newspaper's publisher that ti:e Cammission found reason to believe it violated the Act’s prohibition

- against making, corporate sxpenditares, instracting, it fo answer ssveral questions by the following day, and wining

that the Commission had already authorized its counse! to seek an injunction to stop the newspaper's debate tztween
candidates Ronald Reagan and George Bush sciteduled to take place in three days becauss respondent did riot invite
other qualified candidates).

’ See Readars Digest Ass'n. Inc v, FET, 505 F.Supp. 1210,1214 (S.DN.Y. 1581); FEC v. Phillips
Publishing, Inc.. 517 F.Supy. 1308, 1312 (... 108!).

s See Regarding Fetitions of Henry Geller and the National Association of Brordcasters and the Radio-
Television News Directors Asscciation to Chenge Commission Infcrpretation of Certain Subscctions of the
Communications Act (“Gelier Order™), 43 Fed. Rog. 53155, $3166-71 (Nov. 25, 1933).” MUR 5224 (WZB-TV and
Boston Glohe), Statsment of Peasons of Chairman David Maeson, Vice Chairman Xar! Sandstrom, Commissicuer
Bradley Smith and Ceremissicrer Michael Toner at 2.

! MUR 5224 (WZR-TV and Doston Tlobe), Statemeant of Reasons of Chairman David Mason, Vice
Chaivman Karl Sanistrom. Commissioner Bradley Smith 2rd Commissioner Michael Tozer at 2.

Sae hitn:/vww.chsnews.com/videos/renald-reronn-at-1880-gop-dehate-i-amn-paying-for-this-microprone/
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MUR 6952 (Fox News Network, LLC)
Statement of Reasons
Page3 of 16

narrow legal basis—compliance with the debate regulation. Altheuoh we expressed misgivings
then.about the doctrinal importance of the gress exemption,® we dcquiesced to a dismissal on the
narrower prounds of the debate regulation.™ Given the Office of General Counsel’s
recornmendation and our colleagues’ votes in this matter, this compromise is no longer tenable.
The Commission’s debate regulation cannot be used to impose government restrictions on
nevisroom decisions and 6 punish, an2 even censor, American press organizations. W cax no
longer agres to avoid addressing fraedein of the press. As we have heen waming in matter afier
matter, our collzagues’ disire to usz this agency's anthority to regulate and punish the press and
media warrats more: robust scrutiny and a civil public debate. '

As-explained below, we declinzd to support our colleague’s motion to approve the
recommendations of the Offics of General Counsel to punish Fox News for hosting these debates
because Fox Naws’s sponsorship of these debates was squarely vithin its press function and thus
protected from the Commissicn’s regulation und=r the press exemption and the free press clause
of the First Amendment. Further, Fox News in fact complied with the Commission’s debate
regulaticn, which the Commission has previcusly concluded satisfies the press exemption when
the debate sponsor is & press entity,

L BACKGROUND

Fox News, a limited liability company (“LLC™) registerad with the State of New Yozk, is
a broadcaster that owns and cperates two national cable television networis — the Fox News
Channel and the Fox Business Network -— and is a subsidiary of Twenty-First Century Fox,
' In Jerwsery 2015, the Republican National Committee anncunced plans for twelve
Republ:can presidential debates to be hosted by various news:organizations throughout 2015 and
2016.'? Fox News was selceted te orgznize; moderate, and televise the first debate, which wasto

MUR G162 (WEVS-TV), Stateniet of fleacon: of Viee Chaimman Los . Condinun and Comnissioners
Caroline C. Hunier and Matthe# ‘~‘= Setersen; Les E Goadwan, The Feds Flirs With Reining in TV Talk: A TY
Station Invites Two Cardidates to Debate. Has It Made ar: lllegal Contrituation to Their Campaigns?, WALL

- STREET JOURNAL {Feb. 4, 2014).

® MUR 6703 (WCVYB-TV), Certification § 1 (Nov. 19, 2013); MUR 6703 (WCVYB-TV), Statement of
Reasons of Vize Chairmer Lee . Goodraan svd Comiraissioners Carnline C. Hue: and Matthew S. Patersan,

W See MUR €779 (losl Gulbart; Highwvey 61 Entertainment, LLC); MUR 6703 {%-CYB-TV & Hserst
Stetions); MUR 6320 (S=an Haanity); AO 2010-2S (RG Entertainment); see also Statement of Commissioner
Steven T. Walther, AO 2010-08 {Citizens United) (“In light of the Citizen United decision, it would b2 my hope that
the Commission will revisit tha hreadth of the Act’s prass exeription, and its policy vnderpinnings,

as part of avr rulemaking rzocaeding.™); Audio Recording of Commission Opan Mezeting Held on Julv 23, 2014, at
24:00-25:50, AO 2014-06 {Paul Ryan for Congrass) (statement by Commissioner Weditraub that a 1987 advisory
opinion of the Camenission sancluded that “tonies don't awcear to biy covered By the media exemption. Whit we
call the media meemption, ndcly rough, de uat the wiard ‘media’ and dossn’s use the word ‘press’ ..., . \
don’t knov wivy Cougres wrehs the word “zavindisal publication’ in there but thsy 4id and we are constrainsad in
interpreiing that preticeler pravision to 1r~e|T,.-e-.‘ that particular provision and the words that it uses.”).

h Resp. at 2 Compeny Oerview of FOX Novee Metwork. LLC, http:/iviwye blaombarg.com/rescarchisiocks/

private/snszsha?, aqp?gnvcupld"‘l245059 flast visited Mar 29, 2014).

1 Resp. at 2.
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MUR 6952 (Fox News Network, LLC)
Statement of Reasons
Page 4 of 16

be held on August 6, 2015, at the Quicken Loans Arena in Cleveland, Qhio.” Fox News’
Executive Vice President of News (Editorial) Michael Clemente announced that Fox News
would seiect candidates ‘o participale in its debate according to certain criteria that would
require, arong other things, that a candidate place in the top ten of an average of the five most
recent national polls, as recognized by Fox News, leading up to August 4, 2015 at 5:00 p. m.!

On June 11, 2015, Fox News ennounced that it would expand the opportumty for
candidate participation l:v staging and hroadresting an additicnal debate on August 6, 2015."
This additionai dehate would be cpen to Republican pr°s|den'1al candidates who did not poll
among the top ten, and therefore did not qualify for th: main debate, bt who received the
support of at least 1% of poll respondents in an average of the five mest recent national polls, as
recognized by Fox. Nevs, leading up to August 4, 2015 a1 5:00 p. !

Cn Julv 27,2015, 10 cays befors the dsbate was to ke held and eight days before the
previously announced criteria. for the undercard debate would operate te choose the participants,
Fox News amnounced it ‘wonld further éxpand the eligibility criteria for the second-tier dehate.
Specifically, Fox Newis announced it would include in the second-iic: dzbate all candidates
whose names were “consistently . . . offered to 'cipOndcnts in major national polls (as
recopnized by Fox News) leading 9 16 Avgust 4. *!7 Mr. Clemerte staerd, Fox News charzad its
critezion “[dhie 1o the overwhelming interest” in the dmatr and “a concsiied effort 1o inchide
and uccommaders the new 16 Republican candidate: field. »

In addition to the ten candidates who satisfied the criteria for the top-tier debate, seven
additional candidates’ names were included in the five most recent national polls recognized by
Fox, as of August 4, 2015, Fox News therefors included these seven candidates in the second-
tier dehate, ™

3 1d; se¢ Press Reiease, Fox.News And Facebook Poriner To Host Firsi Rzpublican Presidential Primary

Dedare of 2016 Election (May 2013), http:fipiess.foxnews.com/2015/05/fox-news-and-facebook-partnesr-ta-host-
first-republican-presidential-primary-debate-of-2016-election/ (Resp. Attach. A).

Compl. zt 2; Resp. at 2.

i . at3.

1 In firll, the relevant portion of Clemente’s repoited statement was: “Due to the overwhelming interest in the
FOX News Faccbook Debate Event Night on August 6th and in a concerted effort to include and accommodate the
now 16 Reyublican candidate field -— the largest in modem political history — FOJ News is expanding
participation in the § PM/ET debate to all declared candidates whose names &re consistently being offered to Fox
News in razjor nations! polls, as recognized by Fox News.”" Mike Allen, Fox Lowers Threshold For Earty Debate,
POLITICO (July 28, 2015), http://wv/w.politico.com/ story/2015/07/fox-republican-debate-lowers-threshold-
120748#ix 2z Irsel FY Lo [hereinzfler “POLITICO Aaticle”) {f2tieched to Response as Atzechment B).

0 Resz. at )-4
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Complainant was a candidate for the Republican presidential nomination in 2016. ® The
Complamt alleges Fox News violated the Commission’s regulations yio veiniug candidate debates
by excluding him from the debate it organized, moderated, and televised on August 6, 2015.%!
Specifically, the Complamt alleges that Fox News failed to apply pre-cstablished and objective
candidate selection. criteria in violation of 11 C.I'R. § 110.13(c), focusing.on whiaf the Coniplaint
terms as Fox News’s “last rinute” switch in the selection eriteria’® The Complaint chilllenges
Fox News’s right to make a “last minuie” chang2 to debate participation criteria ten days tefore
the scheduled debate, which would inclide candidates whose namies wwere “consistently” oifuved
to respondenis in naticnal pells, and argues that™ eonmlently i$ 116t an objective Staddard, as
required gnder the Comnmission’s deba:': re: g;ulauon The Compiaint asserts that Fox Nevs
“does nof provide any -=-hgut=.nme 1t cx sven ary guidance o the candicdales and their
crganizations o1t hovi it, 2s.the sole ashiter, wil! 2efins ‘consistently'; nor does it give: evan a2 hint
about which ‘maior nationz! polls” it . . . will uis: 10 test eligibility.” 2

In addition, the Complaint asserts that Fox New: was prohibited from selecting the
candidates that it dzemed newsworthy 10 participate in a debate that it televised as news
programming. The Comnleint points to the statemsnt by Clemenie - — that “[w]e made a
eoncerted éffoit 1o inchide and accommodate the now 16 Rf’pl.lbllt.ﬂ.\ carididate figld” — to argue
that Fox News illegally selected 16 candidates, excluding him.* Finally, the Complaint arpues
that Foy: News was l2gzlly required 1c nee 2 Republicon National Comraittee online straw poll —
which it argues is “a sotid raflecticn of “real’ GOP candidntes fthat) chjectively draws the line
betvieen serious sand mcons*ﬁ-mntnl canidates” - a sheice thar would have included the
Compiairant in the debaie a5 the 18" candidate, but no additional cendidates.

- Fox News denies it sslacted candidatas illegally and asserts that it modified its origiral
stlection critéria to erpard not sélectively sestrict, the ogpartusity for-mere candidates to
particinate in the dehate.*” Fox News maintains thatits amended criteiia were establwhrd in

2 See Mark Everson, Statement of Candidsry (Mar. 10, 2015); Cornpl. at §. On November $, 2015, Everson
ended his campaign. See ktipsi/web.erchive.ong/web/20 1603 i 3000065 /http://inarkioranierica.com/ (last viskiod
Mear. 29, 2018). :

u Compl.at 1,3.

n {d. at 2-7. The Comnlzint alvo stazes thit Fox 1daws structured the febate in wiolation of 11 C.5.R.

§ 110.23(BX2), see Comni nt 56, vhich forbitis conduczing ihe denate in & mamner which promotes or sdvanass one
cendidete over another, Sze it CER. & 110.13(03(2); Corrorate and Labor Qrganization Activity; Express
Advacacy and Coordination With Candidates, 60 Fed. Rog. 64250, 54262 (Der. 14, 1593). The contunt of the.
Complaint’s allegations, kowever, is confined to Fox News® participant selection crite-ia rather than the debate
structure. Accordingly, there is no reason to believe that Fox News violzted 11 C.F.R. § 110.13(b)(2).

3

Corepl. st 4,

2 2.ar5,
% Id, st 56
¥ M aé.

z Rosgn, vt 123,
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advance of the debate (ten days) and complied with Cornmission debate regulations.? Citing
Commission precedent and federal court decisions, Fox News posits that the criteria it applied
“are. consistent with the FEC regulations goveérning such events,” which does not require that
criteria be. numerical:?? Fox News also invokes'the press exemption and argues its sponsorship
and broadcast of a debate is outside the Commissien’s segulatory J,tlnsd:chon“

II.  LEGAL ANALYSIS

 The Ast prohibits coraorations from making contributions to fedsral candidates.*!
Expenditures ccordinated with candidatez or their campaigns are considered in-kind
contributions. 52 U.S.C. § 30116(a)(7)(B). Accordingly, unless exempted, payments by a
corporate debae sponsod to conduct a candidate debate may result in an in-kind contribution
from the sponsor. There are two exemptions applicable to Fox News' hosting of the August 6,
2015 dehate: the Act’™s; Press exenp icr and the exemptica provided hy the Commistion's debate
regulaticn. As esplzinad bsizw, Fox Wews satisfied both of these srovisicns.

A, The Fox News Dehates Are Protected frem Reguintion by the Con-;’rwtlunal
Frewicm of the Prass v-\d the As’s Fress Exemptisn

The First Amendment to the Constitution provides that “Congress shall make no law .
abridging the freedom of the pres; 23 The Supreme Court has emiphasized “the specnal and
constitutionally raeoenized role of [the-press) in infofining an'i educating the pubilic, offering.
criticism, .and providing, 2 forum for-discussiotand deldte. 33 It Has-also explained that "¢
press serves . . . as a constifutionally chosen means for keeping officials elected by the neowlc
responsible ic ﬁl.l the pecplz whomn they were sziected to sexve,” and how the suppression of
ptess viglts “ruzzlas cne of the very aeer cies the: Framers of onz Canstitation thoughtfully and
deliberataly sclected ¢ improve our society end keep it frae.mt

Congress incorporeted the: frecdom of the press in the Act -4 exdifi=d its iztant to vot
abridge that freedom. Specifically, Coneress evaluded fiom the Aci®z definition of expendilure
“any news giovy, commentary, or editorial distritnded through the ficilities of any becedensting
station . . . unless such facilities are cwned or contralled by any political party, political

L la. ac2-5.
o W a2
o Id at 5.

n S2U.8.C. §3¢118(a). A LLC thai slects to e trented o5 a comoraticn by the RS is considercd a

corporation under Comanission regulations, Sea 11 C.F.F. § 110.1(2)(3). Publicly svailable information sugpzuts that
Fox News has clecied to be treated as a corporation. See Dun & Bradstreet Susiness information Report for Fox
News Network, LLC at 6 (“Ona Aug. 21, 2014, this business was reslassified as a corporation.™) (accessed Nov. 17,
2015).

U.S. Const , /onend, 1,
n Firs? Not*! Remk of Bovisa v, Belloni 435 UK, 7585, 781 (1973).
H Mills v. Alabama, 384 U.5. 214, 215 (1966).
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commiltee, or candidate.”>* Congress explained that it cnacted the press exemption to protect
the press's core First Amendment right to comment upon political matters without interference
by the federal government:

[Nt is not the intent of the Congress in the present legislation to
limit or burden in eny way the first armendment freedoms of the
nress and of associaticn. Thus the exclusion assures the unfettered
right of the newspapers, TV networks, and other media to cover
and comment on political campaigns. 36

Thus, at bottom, the press examption is a statutory recognition of the First Amendment’s Free
Press Clause and the nrnfmnr'ly ‘irpertant role t‘1r, preds plays in the rolitica! affairs of our
country 7 Conpress's sinted intant te prohibit the Commission from “lnmt[mg] or burdenfing]
in any way” the paess’s excicise of editorial decisions makes the press exemption a limit upon
the Commiission®s jurisdi¢tion. The Comifiission can procéed to examiueca pvess enmy s
activigies qnly if the Commission first determiines the exemption does rat: a-;oly Thus, if the
ppress exemption appliss, “the FEC lacks 2abject matter | jurisdiétion and is barred from
investigating the subject maiter of the complain p 139

Courts interpreting the freedors of the pross have established a two-step analysis for
conducting this threshald inguiry: (1) whether the press entity is owned or operated by a political
party, candidate or nolitical conumita; ar.d (2) whezher the organization is opérating as a press
entity in taking the actior caanplained of © TheS Supreme Court has supplied touchstones.for
determmmg whether an orpanization is acting as a press entity, including whether its publication,
in this cass a televised news program ot debate, xe publizhed and disseminated in the ordinary
course of the publishar’s reglar press astivities.!

The Commission has implemented the pras3 9x?mption ina widf va\'iety of cantexis. For
example, the Comraission has eomcludad that television stations aad 1-o:sharers are exemy
m the Act’s regulaticr when they provide fee and wn artina of jprint space to
from the Act’s ragulatic ey provide fr d urfeitered 2t grint space t

» 2 US.C. § 431(9XB)(i). The Commission has inzorporated this exemption into its regulations at 11 C.F.R.
§ 100.73 (excluding from the deiinition of contribution news stories and commentary) and 11 C.F.R. § 100.332
(same as to expendiiure).

% H.R. Rep. No. 93-1239, 934 Congress, 2d Scss. at4 (1974).

» U.S. Const., Arngns. §*Comgress shall mukeno law .. ahridging the freaiiom of the pross.™);

" See Readurs Digest Ass'a. ncv. FEC, 509 F.Sugp. 1210,1214 (S.D.N.Y. 198i); MUR 5110 (KBHK
Channel 45); MUR 5162 (ABC News); MUR 4689 (Dorman), Staternent of Reasons of Vice Chairman Darryl R
Wold ané Commissioners Lez Ann Fllint, Dzvid 4. Masor: end erl J. Sandstrom.

o» FEC v. Philliox Prblishing, Inc., 517 F.Sung. 1363, 1313 (D.D.C. 1981).

o Phillips Publiziing, 54 7.5u00. =t 131); Reedess Cizart, 509 F.Supp. st 3514,

o FEC v, Massashusets Citizens for Lifs, 479 11.S. 238, 27051 (1986).
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candidates and political parties to expressly advocate their candidacies end solicit financial
contributions, recognizing that this is an exercise of journalistic and editorial discretion.

The Commission has also concluded that press entities engage in a legitimate press
function when they sponsor and broadcast debates. Therefore, any payments to sponsor a debate
are exempted from the Act’s definitions of contributions and expznditsres under the press
exemption, and press sntitics’ debate spensorshin is outside of the Caminission’s jurisdiction. In
MUR 5224 (Boston Globe), the Commission dismissed a complaint similar to the one at issue
here, involving a dekate sprnsored by Roston t2levision station WRZ-TV and The Boston Globe..
In that matier, four Commsissioners iseuad & Statzment of Reasons coacluding that “a news
organization’s preseatation of a dobrie is a “news story” within the nwaning of this provision of
the FECA [the press exemriion]." The Poston Cloke Statement of Rizasons similzrly ohsarved
the jurisdictiozal limit tha press exemption imposes ugon the Commission when contemplzting
regulatio;: of.a prees entity’s sponcorship of & dekate, noting that the “swtutory language of 2
U.S.C. § 431(S)(R) is catoperical, and therefore pracludss the Commission Trom creating
reguizements which a dstste must mee? in order o qualify for the press exemption."

This conclusion i3 sonsistent with that of the Fadaml Corsmunications Commissics.,
which cxamired the question méye thun 30 yesresgo and concluded that debates areprotecied
press activities** Mors racontly, the FCL sfressed how it “is pretibited fromengaging in
activities that mipht be regardad as censarship of programnming content,” including any
govemment—imposed requirement thai “a partisular candidate . . . be included in a debate.”

Fox News's sponsarship of the dehates here was protecterd by the press exemotion znd
the First Amendmert to the Constitut’on The unsispuied factual record bafore us establishes
that Fox Mewss is a bong fide press ornznizetion “hat acted well within ir; Jegitimate press
function in organizing, moderating, and televising its second-tier presicential debate on August
6, 2014—hecause sponsoring a debate is inherently within a press entity’s legitimate press

@ See Advisury Opision 199%-17 |Daicls Cablevision), Advisory Opirion i952-44 (Turner Broudcasting

and WTBS); MUR 428G (Charlzs Percy).

% ‘MUR 5224 (WZB-TV 2ud Boston Gilcbz), Stateraent of Reasons of Chairvaz: IDavid Mason, Vice
Chairman Karl Sandstrom, Coramissioner Bracdley Smitl: and Commissianer Michasi Tuner at 2; see alvo, MUR
6703 {WCVR-TV), Siatemant of Rausony of Vice Chainnzn Lee E. Goodman und Cranmissioners Caroline C.
Hunter apd Matthaw 8, Peterear,

“ MUR 5224 (Y/Z3-TV and Baston Globe), Statement of Reasons of Chaiminn David Mason, Vice
Chairmar: ¥.arl Sandst-cia, Coramizsioner Bradiey Smith snd Cemmiissioner Michasl Tonerat 2,

s The Fedozal Commuaications Comenission has dctsrrnined that debates sponsored by broadessters is nows
coverage. Szz Reeerding Petitions of Henry Geller and the National Assuciation of Broadeasters and the Radio-
Television News Directurs Association to Change Comrniission Interpretation of Cenuin Subsections of the
Communizations het (“Geiler Srda™), 42 Fed, Rop, 52145, 516671 (Mov. 25, 1637

“ In the Matier of Emergency Complainit of Dannis Kuciaich v. CVN ard Tine ¥#wrrer, Inc., 23 F.C.C.R.
482, 484 (Fen. 12, 2C00). -
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function.®” Accordingly, its sponsorship of the debate is protected from Commission regulation
by the press exemption.

Nevertheless, to the extent a legitimate press function must be proven, the facts in this
regard are overwhelming. Fox News’s judgments.regarding the debate were madé hy itsnews
department and-announced by its.Executive Viee President of News Editorial. % Fox News
incorporated the debate into its regular course of news coverage and programming, presenting
the debate across all of its news platforms, television on F ox News, radio on Fox News Radio,
mobile on Fox News Mabile and online at FoxNews.com.*® Experienzed Fox News anchors
Bret Raier, Mepyn Xelly, and Chris Wallace wmcderated the main dehate vehile polmca\
journalists Bill Bemm.er and Martha MacCallwer: rsoderated the second-tics dobate.® Ultiraately,
Fox News’s decision fo interview znd brozdeast 10, or 16, or 17 car-cidatiis on one or two czhate
stages wzs a whol'y legitinats exercise of its «lt mrval and journzlistic discration entitled tn the
full protaction of the jness exemption.

Fox News alzo madre the obvious judgment that it could not accommodate the
“approximately 130.dsclaréd Republican pree\'*cnual candidates,”>! but nonetheless “endeavored
to he.inclusive to the extent nracnrahh "2 Fox News thi:s made twe newsroom judgments ta

.provide the public expanded coverage and information about as broad a ficld of candidates as

practicable. First, it decided to moderate and cover two debates instead of one. This afforded
the public an apsormnity t:: hear from nroze thea the 19 candidates selnated to participate in the
main dekate. Second, Fox Wews decided to exrpand its salection criteriz. Fox News's decizicn to
expand the participaticn criteria in respounse to “P")‘le public interest in hearing from a Sroad
array of cendigdstes” and “in o concerted effort @ includa and astormmcdate the now 16
Pepublican candidste fietd”™ - that js, to includ= additional candidates -— is-wholly consiats ~nt
with an-editorial judgment that 16 ¢ nd dates were meswswerthy and viewers-would ber-ffit fiom
hearing from additicnel candidates ® Accordi il the press exeiaption piainly exernpis Fax
News’s sponiotship of the August 6, 2015 debute. '

e The Federai (.o‘nmummuuns Coramission has Giterm ined that debsies spo,...ored by broadcusiers ix news

coverage. See Rygueding Petitizae of Heury Gsller and i 2 Nativae? Ageocistion o Broadcasters and thz Radse-
Television News Dinssiors fsconiztion to Chang . Conin ission Interpretation of Cristain Subsections of the
Commun

o Resp. ot Attachmeant A.

©® i,

s /d. at Attachment B.

st Mol '

g

no I, 3§ (sooling POLITICO Article, supra) (emphasis added). Although Clemente mentioned 2 16-caididate

field, e total ot 17 candidates participated in eithey the top-tier or second-tier dsbate,

. Id. There is a lurking absurdity in our colleague's interpretation of the interptay bet_we&n the Commirsion's
debate repulaticn and the Act’s press exemption. i, as they would interpret the detate regulation, a news
organization makes a prchibited corporate coauribution by paying for 2 program in which it questions 17 candidates
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B. Fox News Complied With tiie Commission’s Debate Regulation and Thus Its
Sponsorship of the Debates Is Exempt from Commission Regulation under
the Press Exemption

As explained below, the Comunission acopted 2 regulation in 1979 goveming the
sponsorship of debates by corporations 2nd press organizations. In 1996, the Commiistion
harmonized its debate regn'ations with the Constituticnal freedom of th. press and the Act's
press exemption by clarifying that the debate regulation serves as a safe harbor, which ensures
satisfaction of the test developed by the courts to determine the application of the press
exemptisn. Thus, if a prass eatity conniss with he (‘ommwsmn 5 debite regulamm, it per se
operates Within its press function znd therefore i3 exenvii from the Caiznistion’s regilation.
Here, Fox News somiplied with the Comimissinn’e debzie regulstion whan it sponscizd the
August €, 2015, debates zud therefors it was epersting within its legitimate press function nad is
exempt from ihe Commigzion's regulssion.

1 Th2 Commission’s fNebate Regulation

Commission reguiafions supplement the statutory press exemption with an additional
exemption from the definitions of contributions and expenditures for the sponsorship of
candidate debates. "the purpose of the debate rules was to provide an exception to FECA’s
corporate contribution ban at §2 11.S.CC. § 301 18(a} so that non-profit organizations and news
media organizations can stage debates without being detnited to have made prohibited
contributions te the czadidiies puticipating in th: debae

Under the debate remp:lation, finds used or provided “to defray costs incurred in staging
candidate debales™ per 52 ure 210t ceniikations when the debates ara cnnducted “in aceordance
with the provisions of 11 C.F.R. {§§1 110.13 snd 114.400."%% Sectionz 110.13 and 114.4(f),
respectively, provide in relevent part #hat a broadeaster (including a cable television operator,
programmer or producer} staging a candidate dobate bag “discretion” regarding how to structure
its debate aad “imuwit use prr-cotehlishind agjectivs eriteria to deteripine ~vhiek candidates may
pammpme in the dehate” in ordar 1o 2ualify for the safe harbor prat=clion oi the regelstion

To qualify 25 “obisctive,” critsriz. need not “be stripped of all zubjectivity or be judged

only in tenms of arpible, arithmetical ent.offs. Rather, they mnsr be fiee of ‘content '».a«:, end
not gearzd to the ‘selention of cejtain m ne-chosen participants, ™37 In prior mattérs ennsidering

based on its participation criterin, then how can thet samz news cigenization be permitied under the press
exemption, as it must, to pay for the staging, filming, and hroadcasting costs to intsrviuw a single candidate (o7 17
candidates individuslly) of its editorial choosing? )

» See Notice of Dispositior of Petitiz for Rulzmaiing, 80 Fed. Reg. 72616 (Mov. 20, 2015).

36 Sez 1] C.F.P.§ 10097

s MUR 6703 (WCVB-TV), Factosl and )L.egal Anaiysis at 5.
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the “objectivity” of debate selection criteria, the Commnsxon and federal courts have not
required rigid definitions or mathematical percentages

As Fox News correctly observes here, one federal court has.approved the Commission’s
acceptance of editorial judginents such as “professional opinions of Washington bureau chiefs of
mMmajor newspApers, news magazine a.*d hroadcast networks; the apinioas of professional
campaign managers and pollsters not smployed by the candidates; the opinions of representative
political scientists specializing in electoral politics; a comparison of the level of coverage on
front pages of'newspaner: aad expasure on network telecasts; and publizhed views cf prorinent
politizal sommeatatnrs.»Y

In MURs 4451 snd 4472 (Commission on Presidential Debates), the Commission
explained in 2 Ttatement of Reasons that the dchate reguiations sought to give debats sponsars
wide legway in deciding what specific criteria to use:

During the [FEC]’s promulgation of § 110.13, the (FEC] oonsidc;cd the
stafl’s vzccremendation to spactfy c2rtain catensibly objestive selection
criteria in the regulstions and {2 sxpressly preclude the use of “[plalls or
other ass2ssments o & candidate’s chances in winning the nomination or
eiection.” . . . The [FEC] unanimously rejected this approach. . . . Instead,
the r‘cm.n:.':io_-n decided that the vs2 of ouiside 3 €t rofessional j W'meni in
considering ci didite ﬂc.z-‘:"mm is beteninsitlE,

The Commiseian then noted that oonstions “can be raised reparding any candidate assessment
criterion,” bt acking “sucl: questions each and every Hinc a cand'datu. asseasment criterion is
used . . . would render the use of that eriterion unworleable.”! Tl Cammission noted it would
look for “specific evidenc2 that a candidate assessment was ‘fixed” or artanged in some manner
to guaigiitee z preordained résult,” but-othenwise would not “logk behind<and investigdte every
epplicatici of a tendidats ausessmans critirion. "2 Tha Aerafmissionnlso rhcmtly Giildined that,

* See MUIRs 4956, 4062, 4963 (Unian Lerder Com., af o). Cousts reviewing ihe: Commission’s arsersment
of the objestivity ot uebate sarticipation criteria have acknowledped the Commtission’s authority to define which
criterig arz reasonadle.

i zas vesd, 11 OF % § 110.50(8) “dosy oot spelt mtjirecieety what
the chmse *ohjgetive criteria’ means . . ." ¥ * * The regulation thereforz does not
“mandzetie] 9 § et o ‘objecti-n eritia’ all xaging b‘bﬁl‘li?;ﬂiﬂ"“ maet follow,” but
ratier “[giveal ths individual orgarizations leswey o dozice what spacifiz niteria to
wse ¥ ¢ ¥ Agaresuli, “ltihe aut‘sor.ty to deterraine what the tevm “objeciiva critetia’
means rests. with the agency . .. &nd 10 a izssee exlent with the courts that review agency

aciion.

Aztha 2.0, Tircn

Buckenegy: w. FEL, 112 R, Supn, 2 S8, 73 (0.0.C. 260, a2 in meet, No. 30-5337 (D.C. Cir. Sept. 29, 2000)
(intemal mitation cornitted)

9 Resp. at ¢ Bashianar, 112F. Supp, 2d st 20 5.4

et MURSs 4451 and 4473 (Commissicn on Fresidential Debates), Statement of Reatoris at 8.
s d, &9,

62

I




oo P bl p P Jim, o Gt

ATTACHMENTY 2

MUR 6952 (Fox Nows Netwark, LLC)
Statement of Rezsons
Page 12 of 16

“[w]ithin the realm of reascnable criteria,” it would give “great latitude” to debate sponsors’
criteria for participant selection.

Likswise, as the Commission noted in promulgating section 110.13(c), to establish that
the criteria were set in advance of scleciing the debate participants, staging organizations “must
be able fo shovr that their ohiestive criteria were us2d o picl the peniicipants, and that the ciiteria
were not desigresd te result in the selection of certain pre-chosen participants.”®

Accardingly, “he dzbate regulation historically has hesn epplied with great flexibilit:,
Since the conrt d=cisione in Phillips Pubiizhing wnd Reader's Diges’ in 1981, the Commission
has never found @ bore fide nress orgarizotion failed to comply with the debate regulation

2. Fay Press Entities, the Debate Regulation Buitresses the Press Exemption.

From the Commission’s beginaing. it has struggled doctrinally to analyze press-
sponsored debates under the Free Fress {'Jause ot the Constitution, the statutory press exemption,
and the debate regulation.™ But eventuaily, the Commission reasoned these provisions actually
complement oni: anothsr

o
S

The Conunisa’on's S ot alteansss tn cra® ¢ lebata wegulatiay in Joly 1979 omitted any
mention of tha prass. Membas of Crrgress, e press, end the Frderal Sommunications
Commdssien FCC™) revcted to this corission --and e secessary i=y:lication that tha
Comumission was srohiliting press entities from sponsoring debaszs, w< he'y had for decades. %
Congress then disapproved the regulation.’’ Instead of clarifying that the press was not
regulated by 1% dobats aeomption i ia Deceraler 1979 versien of the: regulation, tiwe '
Comminsion fnstaad i cluie? the paez i the seans of the regul-tion sin i further asczotal that
press zpensarship S0 dedatis was xat coved by the 3 exercytion. ® Vs Courts
subsecusutly decided PA4Ving and Poaclees Digect. which concluded “hat the First Amendwnnt
shizlds pross entitiss frovn the Cormerission’s ceontztion  Additicon!ly, in 1982 (and again in
1998), the Commissica issusd advisor s eninisne coafizing the right o2 the press i< vrovids air

Ko Vorfze ol Deonitinn of Potit, | S Budeinis iy, 30T Reg. at 72034,

& Caorparate and Lakor Oryonizaion datisBy; Expresy Aovacacy and Coordis: wtion With Candidates, o0

Fed. Reg. at §426¢ (or phass acacd)
s S an, MURETOIONCVRITYY Tir Comrninzion divided 3-2 on a viria ™ find no reason 13 balirve on
the basis that he Cornmisnion's juviedistion vors Fmited saifer the noese exerentis v As 5 compromiss, the
Commissinn then voted 6-0 to find 20 reeson 10 believe on the basis that WCVB-TV coirplied with the dcbats
regulation. NUE 7073 (WOVE-TVY) Cerifizition 1 {MNav. 20, W043).

66 Concwrring Statement of Commiszioasr Lee E. Gendmar to the Nutive of 1% psition of Petition for
Rulemalcing on M2.odidagz Debato: or 6 (Wov, &, 701 5)

@ ]

o 12 at 8-9.
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time to one candidate, alonP 59 And in 1983, the FCC determincd that debate sponsorshxp was
bona fide news coverage.’ % These developments forced the Commission to recongile its debate
regulation with the press exemption.

In 1996, the Commission arnended the dubate regulation. In its Bxplanation and -
Justification, the Commission acknowled; 21 its prior advisory opinions that recognized bread
press freedom to donate free, unfrm'"a timie to cendidetzs and parties, as well as court decisions
interpreting the press exemption.”' The Commission focused on court decisions conditioning the
press exemption upon a press organization’s dissemination of news and commentary “to fall
broadly within the ; press enlity’s legitimst: prass function,” and squared the debate rezulation
with the press ciempiion by observire thet prest orgau:z':uun “can sesiufy this standsed® by
compiying with the Cumraission’s debats regu%auon % Thus, a press entity’s complishee vith
the relatively straightforwzsd requirel wonts of the debite regulation estahliches that it is engaging
in legitimate “1,':‘5" .artwm within the Ant’s press avemetion, That is, the debate regulation .s
effectively u s4% harbar for press entities that allaws them to effi cicatly thow they ergage?
legitiraate pres: activity w:“mut entangling ths Cemmission in complicatéd, judgments rc:g'"dmg
legititnete press activite.” So long 25 = £rass cepenizetion conforms-its Jebate spo...m-shr “with
tre regulation, the Commiacion will recopnize ke orgarization’s conduct as a per se “legitimate
rress function” and thes protacted fror regulation hy the Act’s prass excmption.

If, however, 1 nress mtity vertines tavend “he enfe harber o' 11 rogulation, 1=
dishursements ard activicies may nor.2thelzrs 2 enempt from the defis mcm of contribatior
under the poess eiezartion, albeit withat a2 v:r 52 protzction ofthe inbate regulation rthat

instznce, the Commission mast decide if a precs eatity thoasoring a 4ehote revertheless acted
within the houncs of its press function.

3. Fes: News' Spaisorship of the Avguer 6, 2015 Dsbaie Complied with the
Comrission’s Noke'e Renulation avd, In Any Event, Is Protectsd »y the
Pracs Fxempiicn,

Fox Mews conducied the secend-tier debate in accordance with the Commission’s debate
regulation. As the Commission explaired in 19¢5 staping organizaticn: must be able to shew

- pmsemn

For 8 more complee sismary of i sension between the press exerption and the debate regwintion, see
Concurring Statement of Cominissioner Lee E. Goudman to the Notice of Disposition of Petition for Rulsmalking on
Candidate Debaes (Nov. 3, 2015 sge also MLIR. 5224 (WZB-TV agnd The Bncto Giby),

0

Concwring Stateraeri of Commissivnier Lue B, Geedmaa 1 the Notive of Uiz gusition of Petiion fa
Rulemaking on Candidate Debetes &t )1 (Nov. 9, 2015).

n Candidete Debates a3 Mews Stories, ) Fed. Peg. 12014¢, 12052 (Anw, 24, 1G0¢),

n 1d. (citing Readers Digest, 509 F.Supp. at 1214),
n The Zemraiesisr’ s e of Gerersi Covngel agrees that the debate regutatien is a useful praxy for
assessing “legitimate press function,” advising the Commission thet ““use of objective, pre-established selection
criteria not dasigned 1 reslt §ahe selectic Of pre-cholen cndid Mes ensures thei the madia entity is roting wwithin
its ‘legitimate prass function’ in staging the drbate.” First Gan. Counsel Rep. at n. 21. But it cannot be the
exclusive tast >y wiret prers getivity qualifier 25 “legitin-ate press activity” under the press exemption statute and
Free Press Clause of the Constitition.
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that their selection criteria determine the participants, and that the critecin were not designed to
result in the selection of certain pre-chosen participants, Section 110.13 thus requires that debate
sponsars “use mre-established objective criteria to determine .which candidates ray participaterin
[the] Gebate.”"™ As explained below, the record indicates that Fox, News's selection criferia were
both pre-established and objective.

Fax Mews uced “ore -establishad” criteria bv ennouncing its final s«lection criteria ¢ July
27, 2015, which was gight days befors thoss criteriz could be saticfied znd would operate to
select the field of invitses, end ten day's prior to-the debate. The criteria resulted in the
identification of 2 total of 17 candidates for the two debates on August 6, including seven for the
second-tier debate. That Fox News announced an initial sct of critcria for the second-tier debate
on Junc 1. 2015, and a finad set of ariteris on July 27, 2015, does nat r.can that it failed 1 cet
“pre-:stablishz 17 eriwerdia. The Comrission's debate regulation does aot tequire selsction
criteria to be'esteblisha a cnridin nizmber of dzys tefore a defirté naritoes it prohibit changing
sulection sritzeia before the selection and invitation of dbate perticiprnis.” ‘The kev
requireriente, seiisfied hemw, avs that 2 dokate spensor choeses selection criteria befeis inviizes
are selecied and that tha rieria selext the invitees. " By finalizing ane announcing its selertion
criteria in sthvasge of Setemining invitiee, ard vEing o eriteria o nolect the invitz;, Fex
News wand “rvz-uateh ik 2™ oriteris

¥y Newe ¢re: 1eed “objectiva” eriterie, by Rasicg its final seloetion 2citeria for the
second-tier dstate an naticnal polls. “ITlo quality «s ‘sbjective,’ the critevia need nat *be
stripped of £ subjectisity or he judged only in mrms cf tangible, srithmatical cut-offs. Rather, it
appears thas they s be free of ‘contant bias,” and not gearad to the ‘selection of certein pre-
chosen participants.””’’ The objective criteria may be set to “control the number of candidates
parlicip:ting ia™ aAetate iTthe staging crganizriion belisves thire s 100 rany candidatos to
stage & “meaningful debate ™

Fox Naws gnnd wced that the secoad-tisr dobate vould be oven so “those dertared
Republican presidentis candidates whese namas were consistently Leing offered to resner.dznts
in roajor nationzl potls (as ceagrized by Fox Niws) lsading np £y Avgust 4™ ahd wha did niot
quelify far the tovetier denate.” Such criteria ars sufficiently objective-under both federal court

1 1L CF.Q. 5 116130

» The e S Tloe $ anouneed buioie doiy 57, 2415, v alizd 1o ol results as o Sagsi 4,
2015, Resn. of 2. Aucordingly, Tax News'z fuly 27,20 <. critariz rvare insiituie-d bfire the earlier c2ituria coerated
1o select candidates io ve inviied to the debats.

» Sex MUJR RT03 (WOVE-TV), Fectust and Legal Analysis at 5 (“To esiablish chat the criterie ‘were pv-
established, ty2 Commistion hay statad that, *[sJtaging organizations mwst ve ghle to show that their . . . eritesin were
used to pic's the wrsticinznte Y fquating Corasrain owd' Labor Orgricatien £2:'vin Tppvess Advecosy cnd
Coardiserion with Qexdidatar €0 Vel Reg ot $4°525

ke Id. (quoting MURS 4056/4962/4963 {Union Leader, e: al.), First General Counsel’s Report, 5t 23).

% Waiice uf (sl e=iiion of Pelition frr Ridmraking, 80 Fed. Rex. vt 72617; Cornoratn and Labor

Organizalion Activily; Fzuress Advoanacy and Coerdiratiza with Carncidartes, 69 Fed., jleg. at 64262.

n Resp, at 3
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and Commission prvec:edent.s‘l Moreover, Fox News's debate criteria appear to be “free of any
content-hias designed to exclude any particular candiddte.”®' There is no evidence that the
criteria were not used to chouse the participants or that that the criteria vrere designed to favor
particuler candidates over others. At the time the final criteria were announced, Fox News
expected them fo result in the inclusion ¢f oll candidates generally acknowledged to be the
significant czndidates in the Republican piimary --~whivh Fox anticipeted would nunabar 16
candidates. In fant, the eritoris produced 17 invireos,

Yoy Mews’s decision 10 invits all candidetes whose names were consistently included in
national polls respondsid t¢ “growing pubtic intecest i bearing from & Wwosd array of
candidates,” 2nd not anv effert to ““arnmate or rdvence” cne candidate aver another.”®2 AN
criteria necexsadily Lelude some candidntay whi'e sucluding others. Th2 function of an objective
standard ensures that the dzbate sponsor does not select certain candidates for the sole purpose of
advantaging their electors' prospects evar athet sancidases. Te the mitent the Comemisaion bas
historina’ly exrreased soucem ahovt Craipning oritaric w2 msult in the s ention of pre-chosen
c2adidates, that consern is Inos competiing -wha-n, 35 brye, the delate ~pansor sought wot to
advantags certain candidintes over othire by enaluding crrtain candidac:s, but rather w6 axpaad
debirs perticipatisn (0 evi-y crndidsts bring nolled in a domenst-abic ot to include ar many
23 candlidates as orzeticad. The Commitsion has alreaily approve:l of wsing debate criteria to fimir
the field of condidzaas in » dchere o coners thar ‘e febate is “weaningft " a practiee that would
presomaghly raise a proates concem chont apeate s sre-aclestiag candiszize o favor then Fox
Newg's “oonczrted offart i includs a0 d seeant, avdate™ tha enti=s fic)] of candidates inchild in
r.=fonal polls 21 the U 9T the Auiazt §, 2013 ¢ehate, B '

,

Thus, by apnounciug ite selection criteriz Fefore candidates wer: invited, using thos»
criteria to se’ant the invitess, and hasin iic setection aritaria on whethur a candidate’s namse
consistertly epnezred in major nationel palls, Vox News need pre-sstaslished objective eriteria.
Consenuentiy, by operation of the Cavraiision’s debatz regulation, its payments to sponsor the
debate were ueither cont:ibu\:‘ions nor expenditures.

= Sea Jucianse, Y2 F Sapp. 24 208 i} asapraving as objective ariterin “prafessional opinions of
Washinglon bureau chiefs of gigjor newspapars, news magaaines zad broadesst netwe-k: ™ “opinions of prof:3sional
cainpaign managers and polisters not employed by the candidates;” “vainions of ripresendative polilical scientists
specializing in elsctoral politics,” “the leve: of soverage o front pages of wewspavars and exposure on network
telecasts,” and “published views of prominetti palitical coiamentators”); MUY 6703 (\WCVB-TV) (apyroving size of
campaize oraatizeticn, canpiing suheduls, press coverag:, camprigh fundraising, «nd polling as abjcctive ciiteria);
MUR 5650 {Uriver:ity of Arizenz) ‘agprevig ovel of camnziga activity and significans voter interest o5 clijective
criteriz): MUR 2398 Mow Jours, Limoving octive crvnsignin g, ability to fundreise, and standing i >ablic
palls oy ebjentive sriterie); Mg #2SA1A062/4587 (Linian L.uader Corporation e al.} (approving sighifizant
cendidate zad campsizn agmunizeticon prassacs 02 chivative vrilesia}

~

—

o
o
=1

" MITR ATV (WVYRTY) Faghnl gor Laral Anolysis, 20 &
u Resp at?

w Coraorate and Labor Urgonizatias Acivicy: Kxprees Advocawy amd Coorelination with Candidates, 60 Fed.
Reg. at 62262,




TN P T P N

ATTACHMENT 2

MUR 6952 (Fox News Network, LLC)
Statement of Reasons
Pape 16 of 16

IfI. CONCLUSICN

in sum, the Commission lacks jurisdiction to investigate or punish Fox News' activity
with respent to the debate. Fox News was engaged in legitimate press activity when it organized,
moderated, and televised the August 6 secoad-tiur debate. Moreover, the record reflacts that Fox
Mews comzlizd with th= Commission’s debate regulation and, therefors, Fox News® payments in
connection with the debate per se are not contributions or expenditures wn.hm the meaning of the
Act. Consenuently, these % no rensan 1o telievs Fox News violated the Act.

The logical extansion of our coll2agues’ <onclusion that Foxt News made prohibites!
contributions to the 17 candidates in e d<hates it socarorad wonld be a retum to this agsne:'s
threat of an injunctio: 292inst the Nushua Telegrapkin 1980. This is nething short of censnrship
of news coverage, and it i wrong.

This matter raises 2 broader question: I, es the Faderal Communications Comumisgion
and » bipartisan raajoity of the Commission previausly concludes, = news organization®s
apensershio of s candidate debate is news coverage. then cun the Comrission ever lxafnlly
purish a news crgenizetion for hosting a candidate debate based only on the Commission’s
disagreement with the news organization’s selection of candidates to participate in the debate or
the structures of tee dabats? We thick not.

Mau’n&y Mx‘sen

Chairman

(/ﬁ.__.ﬂzrﬁé.’# r;xE'fIZI’ N it e é&t{zﬂ /2ol
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ardliie £, Huntu Dafe
Commissioner
\./&/ 77 ‘W ‘\ ¢ #
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Lee B! Goocdman Date

Cominissioner
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- 7 il ELE L ¢
BEFORE THE FEDER Y. FLECTION COMMIS.)I%{N' SRR

ENFORCEMENT PRIORITY SYSTER 2016 JUN 28 AMIC/ 25
DISMISSAL REPORT SENSITIVE

MUR: 6901 Respondents: Buck for Colorado and
Complaint Receipt Date: oveniber 3, 2014 Cheryi Klein, Treasurer
Response Dates: November 20, 2014 (Yimes-Call), (the “Committee’y;
December 31, 2014 {Committee) Kenneth R, Buck;
EPS Rating: _ . Denver Post; .
Luzgmont Daily Time;:-Call
© (eka T imes- -Call™

52 U.S.C. § 30101(9)(B)(i)

£1 C.F.R. §§ 100.73, 100.132.
52 UU.S.C. § 30120(a)(1)

11 C.ER. § 110.11(2)-(b)

Alleged Statutary/
Regulaioiy Violations

The Complainant alleges that the 2014 congzressicna: campaign of Kenneth Buck and his
Committee aired ﬁ radio advenisemen-i oa October !'5,- 2014, entitled A Great America” that
incorrectly iden.tiﬁed the proper name of the Committee that had paid for it. Additionally, the
Complainant claims that two newspapers, the Denver Post and the Times-Call, published news
articles and advertis;aments by and in support of Buck's campaign, as well as editorials endorsing
Buck, but refused to cover and intervi_ew Buck’s.-opponents.' The T imes—Cal.l 'respon-ds that its

coverage of the Buck-Meyers campaign fell within the Commission’s “gress exemption” io the

Act’s definitions of “contribution” and “expenditure.” As for the Comnittee, it acknowledges that

it ran & radio advertisernent that misidentified the zdvertisernent’s payor as “Buck for Congress”
instead of the correct name, “Buck for Colorado.” Within 24 hours of veceiving the complaint, the

Commitiee states that it corrected the advertisement’s disclaimer.

! {n 2014, Congressman Buck. a cendidate in Colorado's Fousth Congressional Disteict, defeated Complajnant
Vic Meyers in the general election. |

— et - ——
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The Federal Election Campaign At of 1971; as mended (“Act”) and Commission

regulations.appear to exempt the news reports and commentary in this matter from the definition of

“contribution” and “expenditure.” 52 US.C. § 30f01(9){3)(i) (“the term ‘expenditure’ does not

include . . . any news story, commentary, or editorial distributed through the facilities of any
broadcasting station, newspaper, {or] magazine . . . unless such facilitics are owned or controlled by
any political party, political committee, or candidate); see also 11 C.F.R. §§ 100.73, 100.132
(neither a contribution nor an expenditure resulis from such news stories, commentaries, or
e_ditorials).2 As for the Committee, it admittedly included a disclaimer in its radio advertisements
that incorrectly stated its name, as required by the Act and Comniission regulations. Sez 52 U.S.C.

30120¢a)(1); see also 11 C.F.R. § 110.1{(a)-(b). However, the Commilice asserts that it p}'0n1ptly

corrected the “inadverteat” and “minor” eror within a day of being notified of it.>

Based on its experience end expertise, the Commission has established an Enforcement
Priority System using formal, pre-determined scoring criteria to ailocate agency resources «nd
assess whether particular matters warrant further administrative en.forcement proceedings. These
criteria include: (1) the gravity of the alleged violation, taking into actount both the type oi activity
and the amount in violation; (2) tae appare'nt impuct the allegec-i violaticn may have had on the
electoral process; (3) the complexity of the iegal issues raised in the matter; and (4) recent trends in
potential viojations and uther developments in the law. This matter is rated as low priatity for

Commission action after appiication of these pre-established criteria. {(¥iven that low rating and the

—T— e Gt 2 S B8 8 ¢ N et s @mE et TN IR A e

2 Complainant’s srgument that the news coveiage miy have been more fivoratie to Buck than him dses not
affect this analysis, See Fantual md Legel Anulysie =1 3, MLIE G579 (ASC Nauss, Ire} (Recognizing thet ar #ntity
otherwise eligible for the media exemption woukd net lose its cligibility merely becausr of a lack of cbjectivity ina
news story, commentary, or editoriel, even if the news story, co-nme-\tary. or editorial rxpressly advocates the election
or defeat cf a clearly identificd candidate for Federal office).

? at i not lear ;"mr;: i puiic visord Row mush e advertisements migk hev: cost.
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other circumstances presented, we recomniend tha: the Commission dismiss the allegations
consistent with the Commission’s prosecutorial discretion to determing the proper ordering of its

priorities and use of agency resources. Heckler v. Chaney, 470 U.S. 821, 831-32 (1985). We also

recommend that the Commission close the file as to all respondents and send the appropriate letters.

Daiizl A. Petalas
Acting General Counsel

Kathleen M. Guith
Acting Associait Gcneral Counse! -
for Exforcement

0281k

.Date

Deputy Ass@mate (7eneral Counsel
Enforcement

:J,ﬁ'- 5. JBv '*"“."'
Adatsrant Géiviral Counsel
Coruplaints Exapization
& Legal Adrinistration

/z« r&,o //ﬂ e
12tk d."lfh. qﬁfﬁ
Attomey

Complaints Examination
& Teyel Admiristraiion



